THE ATTORNEY GENERAL.
OF TEXAS

Avarin, TEXAS

Honorable J, H. Bauldwin
Gounty Attorney ‘
Jehnson Gounty
Clebursne, Texas

Deay J4ix: Gpinfan Re, 0=-7025

Ret Construection of House BLIY
No. 9B, Acts 1943, D 5 .
~ €h, 134, {Article glﬂ?a.

V. 4. C. 9.

Your letter of yecont dete requesting en opinion
im this depariment of the ebove subject watter is &8 16l
- Yowal

“The %ima of the 3'ehmlm Soumty -
mmnu.a Committeg rosigmd an Juns 17, 1948,
and M, Ruel €, Walker unatmrufthn-

s q&ty*‘us Qlﬁ#tﬂl ta rlu Wmmngu oM,
o
m-m.a tsr the Danooratic Primery Zlectiaxz
- i‘ulx 7%k, and has Just mllod. attention
to the provisicns eof Article )169:, Tex. Rev,
Giv, Stat. 1928, _

"‘ma prosent bounderiez of the vearious
u:.aat&m and commiaplonars precincts ¢an Yo
detarnined by searehing throogh the resards
af “'fﬁ“ﬁ rmﬂ t:gtn—t, This gudﬁglw
2 great desl of time an nuae B & on
the pristing of separate ;ﬁgats for emab Baun'g

ui.amr'a rase -u;. 08 & grestey m«n

" e slestion julges’ am& will unfoubtedly
resnlt 3.:: confusion and inmproper voting in some
{nstunces, It s dalieved that » liters)l oome
plisnce with the provisions of Artliale 310%a
will preduce an undesireshle result end should
be avu&de& trless the ntutute Lie mandatory.

. “hooordingly, 1t is requerted thzt you
sdvise me upon tl:w mnmm pointss

(1Y 'Bnasw the provisions of Article 31095,
is 1t mandatory thet in the coming Demoerntic
Primery Elections on July 27, 1946, supsrate
ballote be prifted For ssoh 5«&11;; Cosmissioner's
regs, enah hellot vesying the anpesn of the Cane
&tdutoe fer the sfrice of County Commloelcnel
1n not more then one compipgionerts preainct in
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o %{(2) ¥ould & Tellure to ecomply with the
teymst of Article 310%9s in sny way &ffect or
{xpair the velidity snd effect of such primary
eleotion?

(9} 1f the provisions of the stutute are
pandetory, is it proper for £1l of tLhe ballots
to be identical) with the exaeption of the ¢an-

. didetes for County Coomlssioncr, TFor example,
should s1) of the ballots basr the neres of 11
the candidetes for the offices Of the Justlice
of the Peacge, Consteble, ete, in the verious
precinets,™

. tlouse BL1l No, 982, Actm 1943, 48th lLegislature,
p. 215, Oh, 134 {Articie 320%¥a, V. 4. C. &,) L& a8 follows:

' + "an Agt reguleting the officiel ballot
afd requiring the County Committee to print
8 :minimum of four (4) 4ifferent ofrieial
ballots for eech gounty rfor primary elections
- otherwise as pursusnt to Artiels 3109, Revised
: Gfvil Statutes of Texas, 1925, and other
.- applicadle stutures, dirffering only with respect
~. 49 the:ottion of Qounty Qormiselooar. Loy ensh .-
sorminsioner's precinct in the countys pro-
viding rfor the furpishing of sams to election
officials corresponding to coxmissionertz pro-
ainote and for esch preoinet 1f the slection
yecinot includes wore than one or perts of
mire thap one precinot, end requiring such
officials to detormine in which commissionerts
Frecinot & voter resides befors furnishing
vith a ballot whieh shall contain the
a¢non of candidates for commissionsr upon
vhich he iz entitled to vote; providing
this Aot shell be cumulative and ahsll not
prohibit printing of bLallots corresponding
to variocus preoinct offices; snd Qeclaring
afl exergensy. _

"B it enneted by the Iegisieturs of
the "tete of Texasi

"sSgotion 1, In rrimary elections invole
.. ving the election of Gounty Commissiocnara, &n

alidition to the other afficers, the couanty
ocomnittee in sach county in this State shell be
required to print & minlmuam of frour (4} ditferent
off1eial bhellots for primr{‘oltctions. es
otherwise required by Artiale 3109, Revised
Clvil St=tures of Texas, 1925, toc Aiffer with
respoot to the office of County Gormmieaioner
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Tor esch commiscsioner's precinet in the
county. Zeseh officisl) balloet, in sddltion
to the names of candidetes Tor other offices
as prescerived in Article 3109, shall contain
the names of cundidates for other of rfices
a8 prescridbed ip Artiele 3109, shall ocontein
the namez of candidates for the office of
County Coxmissioner in not more than cane com-
missionerts precinet in the county. The
election ofrielals for eeah voting precinat
shall be furnished such ofriecisl bellots
which ocontein the namea of candidetes for the
office of County Commissioner which are to
be vated on by the voters in the partioulsr
election precinet, If the eleoctiocn precimet
includes more than one, or partz of more than
one coemissioner's precincet, the election
officiaels shall be furnisnhed with appropriates
officiel ballots for eagh commisaionerts
presinct, Xlection offieials in eech voting
procinct shall be required to determine in

.~ which ecnmissioner's precinot a voter resnides
befare furnishing his with en officisal dballot,
Sentaining the names Gf sAndigates fon the CESK

| AZ. She. nemnel o oancigages ITor the olf30@. .-

of oounty commissioner whiah the voter ia
-gatitled to vote upen, In all) cther respects,
the of ficiel bullot for primary elections
provided for in Artiaie 3109 shall be subdject
to reguletions contained in Article 3109 and
other sppliceihle Statuten.

"Seation 2, This lew 1ig cimuletive and
shell natdgrohihlt the printing of ballots
corresponding te various preoinot offices,

“Section 3, The faot that in many counties
of the Stats elestion precinsts inoclude more
than one commissioner's precinet withinm their
bounduries, and the fact that voters should vote
by otrieiai bhellots ocontaining only the nams
of ocandidstes for orfices for which the votar
18 entitled te cest & vote, &nd the shortnens
of this Zession of the legislebure, arestes an
emorgency and an imperative public neocsssity
thet the Constituticnal) Rule reguiring bills
to he read on three several daye in each Fouse
be suspended, snd sald Rule ls suspended, ané
that this Act shell take effect end be In
farce from end after its pesaege, snd 1t so
sngcted, " ) _

In the egre of Dunergan v, Jones, 76 3, w, (24)
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219, 1t wae held thet atetutory provisions es 1o the pr
paretion of the ballot must be strictly followed, :

“he rule af statutary construetion of eloction
lewe sppliocsbleo to the gquentions you have sutmitted is
wall steted in the case of Altgelt v, Cellaghen, 1L4 =, W,
1166, (¢imrdsscd for want of Jurisdiotion), ¥e quote the
following from said.oaset

"Ilestion laws are peeasd Yo purify end
keep pure popular elections, end not to pro-
vide pitfells apé snares for voters snd pre-
vent the right of puffrage hy iechniocslities
wilebh do not gZo to the fairness of the
elootiaon, Certein duties are laid upon the
erficere of elsotion, but & failure to per-
form those duties should not be permitted

- S0 dinfrenchige the honest voter who deaires
to regieter his ballot on questions of stets,
unless the lew hea explicitly declered that
they shall, The matters of preparation of

- the ballote, ané marking *voted?! on thex, wre
dutiss enjoined upon the officers.of eleotion
and 1t was never conterplated by the Leglaw
by the falilure of the of fiecrs to perform’
thoap duties, GEtate v, Phillips, 53 Tex,
398, 51 An. Rep. 646} Foler v, Stete, 68
Terx, 38, w, 255; Fulp v, Reiloy, 99
Tex. 310, 89 &, W, 957; Gallazher v, Ghureh,
WE 5. W, 671, by this ecurt, not yet offiefelly
reported; People v, Wool, K, Y. 11151 '
L2 X, E, 536, A brief review of those cuses
will not be inappropriats,

© “In the ¢ese of S¢nte v, Thillips, the
eleotion wes sought to be avoided Decnuse

a jsrge nunber of the bbllots wers ‘dlamond
shaped?, whigh wes alleged to be & devioe in
violetion of the election law of 1879, Lews
1879, c¢. 83, The court held that the ballota
wars uot 1llegal. '

"In Fowler v, BtEte, it wez sald: *The
 object of every popular s&lection for orfficers
15 to sscertein the will of the people as to
whet persons shell serve them es such in the
various positicons to be filled, 4 freeo, falr

sn¢ full expression of the publiec will it
soupht, end certein means are presaoribed by
law g8 the noat ocertain to bhring adous the
dssired result, Some of these, from their
yery nsture, or rremr the maaner {n whiich
thay are preseribed, sre deemed absolutely
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esgential t¢ the acaamplishment of the desired
result. among these mey be namsd the require-
ment thst the voting shell be by bmllotj thet
it shmll take plece on a certain day, and
within certain precinota, ste. These eare
presoribed to insure perfact freedom of oholce
to the cltizen, to serve his econvenience in
getting to the polle, and to bring out a full
vote &t the elestion, Then there are other
recuirements such &s thoue which have been
neplected in this case, thnt are merely

formal in their chéracter. . . » BRut these
requirements are always trested &s directory;
the law, either expressly or in effect, mskes
ther essential to the wvallidity of the eleotion,
Electors miat not be deprived of their votes
on aceount of sny techniosl objection to the
menney in whioh the election haz besn held,
oy for any misconduct o the part of pre-
siding officers, if these have not s ffected the
true result of the election,®* IYan that case the
xind of ballot boxes prosoribsd by lew were not

“In the cass of Eulp v, Railey a @

. haGnsh-vesnnoal tated nor-his name-pl ddh

on the bsllot as reguired dy the Terrell
eleotion law, and his slection was contested
on thst ground, and the Supresw Court helé:
But, while this course of proeedure in
norminations is plainly preseribed, there is
novwhere in the statute & provision that

votes shall be voléd or shall not de sounted
becsuse of & de ure fyom the rules lesid
4own in the ma of nomihations, On the
eontrary, the gesersl saheme of the act is
againat such an 1dea, Al) questions of that
sort are determined for the voter, before ths
slection, by the official bellots. By minute
directions and gommands sdfiresnsed to the
officers, the lsw msesks to secture the forma-

‘tion of & dellot whioh shall show to the votqr

that the preliminaries heve been arranged,

Mot of these commanés oan be enforeed othedre
wise than by defesting votes after they have
been cmse, snd pany have attached to them

the senotion of severs pemmlties ror theiy
viclstion, In some inntances it 1 expressly
provided that votes shell not be csounted if
eertalin rules are not ohservell; but, as we have
864G, there is nothing to indfcete @ purpose
that quegtions arising out of the making snd
certifying nominetionz shall &ffect the vallidity
of Bn offiolal bullot uftir 4% has been voved,
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The voter hes nothing to d&c with the meking up
of the ballot, but is required to use i%, in
order to exercise his right to vote., He can
only vete for those whose names ere printed

on it or strike them out and innert others,

The hellot comes te hir frem the of Fficers of
the 1w, reguler on fts race enc suthenticated,

v her fha nudmtlinsg am 484 and he $hia ol vmadriea
Wwal uy vav PpraAllvaigy Un av 844 Uy Wi Piguswiss

of the Julige of eleotion, &s the bellot he

is reauired to use, I it is ir the power of
the lLugisisture to thus imnose on voters in
exercisins their constitutionsl right, the
nsoeusity of veting tickets prepareé Iir then
in edvence, snd yut to defent their oholce, not
for aot or omissien of thelir own, but because
of an entecedent dereliotion of the of ficers
eppointed by law to prepare the ballots,
sertainly no perpose to 4o 80 can be imputed
to the Leglisleture without the clesrest
expression, *

"~ *In the oase of Gallagher v, Churoh, this ‘
- aourt held thet & failure to mark the word *votedt
on the ballots 414 not render thsm illegel,
: mnd, the New York case oited fully suapports the.-
e deeisions oited, and the rule annocunced
in them would dispose of evary sct of mlsoonduct
alleged sgeinst the offiocers of eslection in
the rejected section, Ho. &, except those in
regard to & fallure of the presiding Judges
to . pluce thelr signatures upon the ballots in
coertain preeinctse end number them,™ '

© In answar to your Pirst and second questions it
is our opinion thet the legislature, by the enactmont of
Artiele ‘3109s, hns required the printing of e minimun of
four 4ifferent of ficial bdallots for primary elections, The
duty of iprinting these ballote is enjoined tlie County
Committec, On the bdebsds of the foregoinmg suthorities, it
e our apinion thet & fallure to perform this duty would
not Aisfrenchise the voters end invalidate the eleetion if
in seid election, the will of the voters gan de aseertamoa.

. Vhere a statute is expressed in plain and unip-

biguous languemge wnd ita mesning is cleer and obvious, there

ig no room rfor construction, (Goolsby v. Firat National

Bank, Beaumoat, 283 S, W, 472, Sparks v, Stete, 174 8, W,

351}, %herefors, in snswer to your third question, Artiele

3109¢, by ite plein snd unambigucus 1angnngo epplies only

to the ofrice of County Commisfifoner and not to the other

of fices mentioned {in your request,
-. - Youre wvery truly _

| ‘ _ SFORNEY GENIRAL OF TEXAS _,

Jrimss irh , By /8/ 3. €. Davis, Jr, & John Reei9a

sssistant



